STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN

AND FAM LY SERVI CES,
Petiti oner,

VS. Case No. 00-1472

LOU SE DANI ELS,

Respondent .
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RECOMMVENDED CORDER

Noti ce was provided and on August 23, 2000, a formal hearing
was held in this case. The hearing |ocation was the Suwannee
County Courthouse, Second Fl oor, Room 2, 200 South GChi o Avenue,
Live Cak, Florida. Authority for conducting the hearing is set
forth in Sections 120.569 and 120.57(1), Florida Statutes. The
heari ng was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Lucy Goddard, Esquire
Departnent of Children
and Fam |y Services
Post O fice Box 390, Mail Sort 3
Gai nesville, Florida 32602-0390

For Respondent: Merrill C. Tunsil, Esquire
Post O fice Box 2113
Lake City, Florida 32056



STATEMENT OF THE | SSUE

Shoul d Petitioner revoke the foster hone |icense held by
Respondent for the all eged use of excessive corporal punishnent
against a foster child cared for in Respondent's hone?

PRELI M NARY STATEMENT

On March 16, 2000, Ms. Judith S. Parks, Operations Program
Adm ni strator, Department of Children and Fam |y Services,
District 3, wote Respondent notifyi ng Respondent pursuant to
Section 409.175, Florida Statutes, and Rul es 65C 13. 005, 65C
13. 006 and 65C-13.010(1)(b)5, Florida Adm nistrative Code, that
Petitioner proposed to revoke Respondent's foster hone |icense.
The basis for the proposed action was in relation to an all eged
i ncident on or about Decenber 30, 1999, involving use of
excessi ve corporal punishnment against a foster child cared for by
Respondent in her home, as evidenced by bruises on that child.
The chargi ng docunent notified Respondent that she coul d contest
the allegations by requesting a hearing to be conducted in
accordance wth Chapter 120, Florida Statutes. |In correspondence
from Respondent to Petitioner received by Petitioner's District 3
| egal counsel on March 29, 2000, Respondent sought a formal
hearing to contest the factual allegations in the conplaint
letter.

On April 5, 2000, the Division of Adm nistrative Hearings
received witten notification fromPetitioner requesting an

Adm ni strative Law Judge to conduct a hearing to resolve disputed



facts between the parties leading to the entry of a recommended
order. Section 120.57(1), Florida Statutes.

Fol | owi ng one continuance the hearing was conducted on the
af orenent i oned dat e.

Petitioner filed a Motion to Use Video Taped Deposition of
Mnor Child in Lieu of Live Testinony or Alternatively for In-
Canera or Separate Exam nation of Mnor Child. This notion was
inrelation to B.H who at the tinme of hearing was six years old
and was five years old on or about Decenber 30, 1999, when the
al | eged incident took place. The alleged incident involves the
use of corporal punishnent by Respondent directed to AH, B.H's
brother. A H at the tinme of the alleged incident was three
years old. A H was four years old when the notion was fil ed.
The notion is dated August 22, 2000. The video deposition of
B.H referred to in the notion was taken on August 3, 2000, in
the presence of Cassie Mnnich, Court Reporter; Lucy CGoddard,
Esquire; and Merril C. Tunsil, Esquire, who questioned B.H
concerning the alleged incident without the child s providing an
oath before responding to the questions. B.H's guardian ad
litem Ms. Becky Hamalian, was also in attendance. The
transcript of the video deposition was identified in the hearing
record as DCF Exhibit No. 2. The video-tape of the deposition

session was identified as DCF Exhi bit No. 3.



At hearing, by agreenent between the attorneys, B.H was
presented as a witness in-canmera, w thout Respondent's
attendance. The in-hearing exam nation of the witness B.H was
made in the presence of Ray D. Convery, Court Reporter, the
attorneys, Ms. Hamalian as guardian ad litem and the
undersigned. Again, B.H was questioned without his oath to tel
the truth but in consideration of questions designed to test his
ability to discern the truth. Through the questioning B.H did
not recount facts inplicating Respondent in the use of corporal
puni shment directed to A .H on or about Decenber 30, 1999.

In turn Petitioner's counsel sought the introduction of DCF
Exhi bits Nos. 2 and 3, the video deposition transcript and vi deo-
tape of the deposition taken on August 3, 2000, under authority
set forth in Section 90.803(23), Florida Statutes. In addition
Petitioner's counsel sought the introduction of oral statenents
attributable to B.H and A H nmade on Decenber 30, 1999,
concerni ng Respondent's all eged use of corporal punishnent
against A H on or around that date. The basis for the attenpted
i ntroduction of those hearsay statenents was Section 90.803(23),
Florida Statutes. By these attenpts Petitioner hoped to
denonstrate that the statenents nmade by the children outside the
hearing, conplied with the hearsay exception set forth in Section

90.803(23), Florida Statutes.



Mor eover, on August 3, 2000, A .H gave a video-taped
deposition before Ms. Mnnich, Court Reporter. A H was exam ned
by Ms. Goddard and M. Tunsil. M. Hamalian as guardian ad l[item
was also in attendance. Respondent offered the transcript of
t hat vi deo-deposition as Respondent's Exhibit No. 1 and the video
of that deposition as Respondent's Exhibit No. 2. The A H video
deposition is subject to consideration consistent with Section
90.803(23), Florida Statutes.

In the event that the out-of-hearing statenents by B.H and
A H , made through the deposition sessions on August 3, 2000, or
made orally on Decenber 30, 1999, were not found to be exceptions
to hearsay in accordance with Section 90.803(23), Florida
Statutes, they are subject to consideration as other forns of
evi dence. As explained during the final hearing, those
statenents would be exam ned to determne if they m ght be used
for purposes of supplenenting or explaining other evidence,
havi ng been found insufficient in thenmselves to support a finding
of fact based upon the realization that those statenents by the
chil dren woul d be i nadm ssi bl e over objections |odged in civil
actions. Section 120.57(1)(c), Florida Statutes.

Consi deration of the statenments by A H and B.H under
Section 90.803(23), Florida Statutes, is controlled by the

decisions in State v. Townsend, 635 So. 2d 949 (Fla. 1994) and In

the Interest of CW, a Child v. Dept of Health and

Rehabilitative Services, 681 So. 2d 1181, (Fla. 2d DCA 1996).




Havi ng consi dered these matters, DCF Exhibits Nos. 2 and 3
and Respondent's Exhibits Nos. 1 and 2, in relation to the video-
t aped depositions given by A.H and B.H on August 3, 2000, are
deni ed adm ssion as not constituting exceptions to hearsay under
Section 90.803(23), Florida Statutes. The oral statenents
attributable to B.H on Decenber 30, 1999, do not constitute
exceptions to hearsay under Section 90.803(23), Florida Statutes.
The oral statenents attributable to A H on Decenber 30, 1999,
are exceptions to hearsay under Section 90.803(23), Florida
Statutes.’

DCF Exhibit Nos. 2 and 3 pertaining to B.H are adm ssible
under Section 120.57(1)(c), Florida Statutes. The oral
statenents attributable to B.H on Decenber 30, 1999, are
adm ssi bl e under Section 120.57(1)(c), Florida Statutes.

Respondent's Exhibits Nos. 1 and 2, the August 3, 2000,

vi deo-deposition materials in association with A H are
adm ssible to the extent they tend to inpeach A H's oral
statenent nmade on Decenber 30, 1999.

Petitioner presented B.H , Stacey O evel and, Julia Johnson,
Steve Lanpros, and Barbara Brannan as its witnesses. DCF' s
Exhibits Nos. 1 and 4 through 10 were admtted. Ruling was
reserved on the adm ssion of DCF' s Exhibits Nos. 2 and 3. They
are admtted as descri bed above. Respondent testified in her own
behalf. Ruling was reserved on the adm ssion of Respondent's

Exhibits Nos. 1 and 2. They are admtted as descri bed above.



The hearing transcript was filed on Septenber 7, 2000. Upon
t he request by counsel for Petitioner, w thout opposition from
Respondent's counsel, the tinme for filing proposed recomrended
orders was extended to 20 days fromreceipt of the transcript by
the Division of Admnistrative Hearings. By such arrangenent the
requi renent for entering a recommended order within 30 days of
t he date upon which the transcript was recei ved was wai ved.
Section 28-106.216, Florida Adm nistrative Code. On
Sept enber 25, 2000, Petitioner filed its proposed recomrended
order which has been considered in preparing the recomended
order. Respondent did not submt a proposed recommended order.

FI NDI NGS OF FACT

1. In accordance with Section 409.175, Florida Statutes,
Petitioner licenses famly foster hones.

2. At tinmes relevant to the inquiry Respondent has held a
famly foster honme |license issued by Petitioner.

3. As a condition of her licensure as a foster parent,
Respondent received training in Mddel Approach to Partnerships
and Parenting (MAPP). The MAPP training addressed the inposition
of discipline directed to foster children in Respondent's care.
The disciplinary policy included a prohibition against
di sciplinary practices involving corporal punishnment. In
particul ar the disciplinary policy prohibited slapping or
spanking a child. (DCF Exhibit No. 9) By signing a copy of that

di sci plinary policy Respondent acknow edged her understandi ng and



agreenent to abide by those terns on May 28, 1999. Generally, by
stipul ati on between counsel, Respondent concedes the existence of
the policy prohibiting slapping or spanking a child in her care.
4. M. Stacey Ceveland has responsibility in Petitioner's
District 3 related to foster honme licensing. M. Cevel and
provi ded MAPP training to Respondent, including training on
di sci pline and the prohibition against the use of corporal
puni shment. In 1997, Ms. O eveland had a specific discussion
w th Respondent concerning the prohibition against the use of
corporal punishnment in caring for foster children. At that tine
Respondent stated her agreenent with the prohibition against the
use of corporal punishnent directed to foster children
5. From April 23, 1999, through Decenber 30, 1999, A H and
B.H lived in Respondent's hone as foster children. On
Decenmber 30, 1999, A H was three years old and B.H was five
years ol d.
6. On Decenber 30, 1999, A'H and B.H were involved in a
supervised visit with their natural nother at the Petitioner's
Li ve Cak, Florida office.
7. During the visit the natural nother took A-H to the
bat hroom and di scovered bruises on his buttocks. The natural
not her i medi ately reported the discovery to Petitioner's

personnel .



8. Julia Johnson and Steven Lanpros, Petitioner's
enpl oyees, both observed the bruises on A H's buttocks.

M. Lanpros took photographs of the bruises. (DCF Exhibits
Nos. 4 through 6)

9. Respondent caused the bruising to A H's buttocks by
i nposi ng corporal punishnment on AH at atinm prior to
Decenber 30, 1999. This act was contrary to the prohibition
agai nst the use of corporal punishnent by spanking. Respondent
knowi ngly violated those terns. Respondent's testinony that A H
may have received the bruises by junping off the sofa and falling
on the wooden armof that furniture; junping off the sofa | anding
on his buttocks on the floor; being pushed by another foster
child froma toy jeep or being pushed agai nst the bat hroom door
by B.H, his brother, is not persuasive.

10. The finding that A H was bruised on his buttocks when
Respondent spanked himis corroborated by the deposition
testinmony of Dr. Howard Rogers, a Board-Certified physician in
general pediatrics. Dr. Rogers routinely exam nes children who
are the alleged victins of abuse. Dr. Rogers exam ned A . H on
Decenber 30, 1999. He recalls the exam nation based upon his
report rendered concerning the exam nation and the photos made by
M. Lanpros on Decenber 30, 1999. Dr. Rogers does not believe
that the bruises on A H's buttocks were accidental in nature
given the intensity of the bruising and the |linear shape of sone

of the bruises. Wthin a reasonabl e degree of nedical certainty



Dr. Rogers did not find the bruises to be consistent with any
formof trauma other than corporal punishnment. According to
Dr. Rogers corporal punishnment was the nore |ikely cause of the
bruising. Dr. Rogers' opinion concerning the appearance of the
bruises is credited.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

12. Petitioner seeks to revoke the foster hone |license held
by Respondent based upon the all eged adm nistration of corporal
puni shnment against A.H, a foster child in her care, on or about
Decenber 30, 1999.

13. Petitioner issued a foster care license to Respondent
under Section 409.175, Florida Statutes.

14. Section 409.175(8)(a) and (b), Florida Statutes
enpowers Petitioner to discipline the foster hone |icense held by
Respondent wherein it states:

(a) The departnment may deny, suspend or
revoke a |icense.

(b) Any of the follow ng actions by a honme
or agency or its personnel is a ground for
deni al , suspension or revocation of a

|i cense:

1. An intentional or negligent act

materially affecting the health or safety of
children in the hone or agency.
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2. Aviolation of the provisions of this
section or of licensing rules promnul gated
pursuant to this section.

15. The foster hone |icense held by Respondent is not a
property right, it is a matter of public trust and privilege, not
an entitlenment. Section 409.175(2)(f), Florida Statutes. Having
in mnd the nature of the license, to prevail in this case
Petitioner nmust prove its allegations by a preponderance of the
evi dence. Section 120.57(1)(h), Florida Statutes.

16. As stated in the charge letter, Respondent is alleged
to have violated Rule 65C 13.010(1)(b)5, a licensing rule
promul gated pursuant to Section 409.175(8)(b), Florida Statutes.
Rul e 65C-13.010(1)(b)5.f states:

(1) Responsibilities of the Substitute
Parent to the Child.

* * %

(b) Famly Care Activities.

* * %

5. Discipline.

* * %

f. The substitute care parents nust not use
corporal punishnment of any kind.

17. Petitioner has al so provided gui dance to the Respondent
t hrough the MAPP training that Respondent should not engage in
corporal punishnment by spanking a child, an adnonition

acknow edged by Respondent.
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18. Petitioner has proven by a preponderance of the
evi dence that Respondent engaged in corporal punishnment in
spanking AA.H a foster child in her care. @G ven the absolute
prohi biti on agai nst the use of corporal punishnment of any kind in
caring for a foster child license, revocation is appropriate.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons of
| aw reached, it is

RECOMVENDED:

That Petitioner enter a final order revoking the famly
foster honme |license held by Respondent.

DONE AND ENTERED this 9th day of Novenber, 2000, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 9th day of Novenber, 2000.

ENDNOTE
1/ Section 90.803(23) states:
HEARSAY EXCEPTI ON; STATEMENT OF CHI LD VICTIM - -
(a) Unless the source of information or the

met hod or circunstances by which the
statenent is reported indicates a | ack of
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trustworthiness, an out-of-court statenent
made by a child victimw th a physical,
mental , enotional, or devel opnental age of 11
or | ess describing any act of child abuse or
negl ect, any act of sexual abuse against a
child, the offense of child abuse, the

of fense of aggravated child abuse, or any

of fense invol ving an unl awf ul sexual act,
contact, intrusion, or penetration perforned
in the presence of, with, by, or on the

decl arant child, not otherwi se adm ssible, is
adm ssible in evidence in any civil or
crimnal proceeding if:

1. The court finds in a hearing conducted
outside the presence of the jury that the
time, content, and circunstances of the
statenment provide sufficient safeguards of
reliability. In making its determ nation
the court may consider the nental and

physi cal age and maturity of the child; the
nature an duration of the abuse or offense,
the relationship of the child to the

of fender, the reliability of the assertion,
the reliability of the child victim and any
ot her factor deened appropriate; and

2. The child either:

a. Testifies; or

b. Is unavail able as a wi tness, provided
that there is other corroborative evidence of
t he abuse or offense. Unavailability shal
include a finding by the court that the
child' s participation in the trial or
proceedi ng would result in a substanti al

l'i kel i hood of severe enotional or nental
harm in addition to findings pursuant to s.
90.804(1).

(b) In a crimnal action, the defendant
shall be notified no |later than 10 days
before trial that a statenent which qualifies
as a hearsay exception pursuant to this
subsection wll be offered as evi dence at
trial. The notice shall include a witten
statenent of the content of the child's
statenent, the tine at which the statenent
was made, the circunstances surroundi ng the
statenent which indicate its reliability, and
such other particulars as necessary to
provide full disclosure of the statenent.

13



(c) The court shall make specific findings
of fact, on the record, as to the basis for
its ruling under this subsection.

Both AA.H and B.H at tinmes they gave out-of-hearing
statenents on Decenber 30, 1999 and August 3, 2000, were |ess
than el even years of age as contenplated by Section 90.803(23),

Fl ori da Statutes.

On Decenber 30, 1999, the natural nother of A.H and B. H
was participating in a visit with the children at Petitioner's
facility. On that date the natural nother discovered bruises on
the buttocks of A.H as depicted in DCF Exhibits Nos. 4 through 6
admtted as evidence. Upon this discovery, the nother
i mredi ately inquired of Ms. Julia Johnson, Fam |y Services
Counsel or for Petitioner, what should be done.

On this occasion A H told Ms. Johnson that "he had been
spanked. "

When Ms. Johnson refers to A H's remarking that he had been
"spanked, " that reflects her sense of what the child said, it is
not a verbatimrecount of the remarks by A H.

On Decenber 30, 1999, while questioning A .H at the
Petitioner's facility Ms. Johnson recounts A.H's reference to
"Mother", "Momme", "Mom" Ms. Johnson attenpted to clarify "who
Monmi e was, was it the Momhe lived wwth or the Momthat was
visiting himthere?" A H responded that it was the "Mnt he
lived wwth. At that tinme AH was living with the Respondent and
not his natural nother. In M. Johnson's presence A H stated
that the "spanking" was done wth a belt.

A.H was taken to M. Steve Lanpros, a Child Protective
| nvestigator for Petitioner. M. Lanpros took pictures of the
bruises on A H's buttocks. DCF Exhibits Nos. 4 through 6
Ms. Johnson al so observed the bruises on A H's buttocks.

M. Lanpros interviewed A H and B.H on Decenber 30, 1999.
A-H was interviewed first. M. Lanpros asked A.H how A H got
the marks on his backside. M. Lanpros interpreted A H's
response as stating that he received a spanking fromMm In his
remarks A.H used the term"spanked.”" A H told M. Lanpros that
he was spanked with a belt. M. Lanpros asked A.H to clarify
whet her the nother that A H referred to as spanking A.H was his
natural nother or Respondent. During this process A H referred
to Respondent as being the person who spanked A H.

On Decenber 30, 1999, when M. Lanpros questioned B.H about
A-H, M. Lanpros asked B.H if "A H" had been bad and been
spanked. B.H replied that A H was spanked and sent to his
room In this interviewB. H told M. Lanpros that Respondent,
whom B.H. referred to as "Ms. Daniels,” had spanked "A " The
reference to "A." is taken to nean AH B.H said a dark blue
belt had been used in the spanking. |In the earlier interview
A.H had referred to the belt as being black in color.

14



The interview which M. Lanpros held with A H, to include
t he exam ni ng and phot ographing of A H's buttocks took
approximately 15 mnutes. The actual conversation hel d between
M. Lanpros and A.H took approximately 5 to 6 m nutes.

M. Lanpros did not find A H especially talkative, but AH did
answer the questions posed to him A H did not give a clear
answer concerning the point in tinme at which he had been spanked.
This was in contrast to B.H's statenment to M. Lanpros
indicating that A H was spanked by Respondent the day before the
Decenber 30, 1999 interview. B.H referred to the place in tine
at whi ch Respondent spanked A.H. as "yesterday."

On Decenber 30, 1999, M. Lanpros took approximately ten
mnutes in interviewmng B.H concerning the alleged incident. In
the course of this discussion M. Lanpros asked B.H if he had
been spanked, but spent nost of the interview inquiring about
A.H being spanked. B.H's coments about A H's spanking were
made toward the end of the interviewwth M. Lanpros.

As contenpl ated by Section 90.803(23)(a), Florida Statutes,
the statenments made by A H during the course of his interview on
Decenber 30, 1999, refer to child abuse through the Respondent's
use of corporal punishnent within the context of the prohibited
di sciplinary practice of slapping or spanking a child who is
under foster care. A H was the putative victimof child abuse.
B.H was an observer, not a victim Only A H's statenents nade
on Decenber 30, 1999, are subject to exam nation pursuant to
Section 90.803(23), Florida Statutes.

G ven the nature of the report of bruising, the tine taken
in conducting the interview, the place in which the interview was
conducted, the content of the remarks by the child when
identifying the person responsible for adm nistering the corporal
puni shnent, as has been expl ai ned, sufficient safeguards of
reliability exists concerning AH's remarks. The age of A.H on
Decenber 30, 1999 leads to the conclusion that A H did not
specifically understand the duty of a witness to tell the truth.
No attenpt was nmade to ascertain his ability to tell the truth in
the course of the interview Notw thstanding his age, given the
nature of the statenents nade by A . H and the nethod and
ci rcunst ances under which the spanking was reported, the
statenents nmade by A H do not |ack trustworthiness.

In relation to reliability, while it is recognized that A H
was young when the interview was conducted on Decenber 30, 1999,
as to nental age and maturity, this did not detract fromhis
ability to report the nature and duration of the abuse that has
been described, taking into account his relationship to the
Respondent .

In determning the trustworthiness and reliability of AAH's
Decenber 30, 1999 statenent, it is noted that the bruises were
di scovered by the natural nother who i nmedi ately sought the
assistance of Petitioner's enployees. Shortly thereafter in a
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brief interview A H responded that "Mm' had spanked hi m and

di stingui shed between the Respondent and his natural nother. His
term nol ogy in describing the incident was what you woul d expect
of a child of simlar age. There was no apparent notive to
fabricate the claimthat Respondent spanked him G ven the
nature of A H's statenent and the supporting physical evidence,
the circunstance was not one in which A H was unable to

di stingui sh between reality and fantasy. H s accusations were
not vague nor the product of inproper influence. H s accusations
were not contradictory.

A-H did not testify at the hearing. Section
90.803(23)(a)2.a, Florida Statutes. For his statenent provided
on Decenber 30, 1999, concerning corporal punishnment adm nistered
by Respondent to be admtted as an exception to hearsay, A H
must be found to be unavail able as a witness consistent with
Section 90.803(23)(a)2.b, Florida Statutes, and the cases cited.

To corroborate A H's Decenber 30, 1999 statenent accusing
Respondent, the deposition testinony of Dr. Howard Rogers, Board
Certified in general pediatrics, was presented. That deposition
is DCF Exhibit No. 1. Dr. Rogers exam ned A H's buttocks on
Decenber 30, 1999. Dr. Rogers observed bruises on the buttocks
as well as the | ower back. Based upon his observation,

Dr. Rogers expressed, within a reasonabl e degree of nedica
certainty, that the bruises on the buttocks were not accidentally
obtained. Dr. Rogers observed the bruising by the intensity
present and the shape, inplying a linear pattern, especially as
to the right side of the buttocks, indicating sonmething |ike a
belt or sonme instrunment had been used in establishing the

brui ses. @Gven that bruising was found on both sides of the
buttocks that was fairly significant, Dr. Rogers, wthin a
reasonabl e degree of nedical certainty, expressed the opinion
that the bruising was inconsistent with other fornms of traum

t han corporal punishnment. Dr. Rogers expressed the opinion that
it is very uncommon to get bruises on the buttocks that are not
inflicted. The appearance of the bruising on A H's buttocks was
consistent wwth sonmething Dr. Rogers sees fairly often in his
wor k. That appearance is associated with the adm nistration of
corporal punishnment by spanking or paddling, causing bruising.

Dr. Rogers' opinion is persuasive when describing the bruises
present on A H's buttocks.

No expert testinony was introduced that A H's participation
in the hearing would result in substantial |ikelihood of severe
enotional or nmental harm

It has been concluded that A H when he provided his
statenent on Decenber 30, 1999, was incapabl e of understandi ng
the duty of a witness to tell the truth. Section 90.603(2),
Florida Statutes. Thus in keeping with the opinion in State v.
Townsend, supra, A H was unavailable to testify as a witness at
t he hearing based upon an existing nental infirmty wthin the
meani ng of Section 90.804(1)(d), Florida Statutes, related to his
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i nconpetency to testify, |acking an appreciation of the duty and
obligation to tell the truth when the statenent was provided on
Decenber 30, 1999. Nonetheless, the nature of the incident
reported by A.H , together with the continuing physical
mani festation of A H's report, the bruising, make A H's
statenent sufficiently conpetent wthout strict adherence to the
expectation that A H be capable of understanding the duty of a
witness to tell the truth

In a statenent provided by A H on August 3, 2000, that was
vi deo-taped and transcribed, A H did not provide a statenent
t hat Respondent had spanked hi mon or about Decenber 30, 1999.
The August 3, 2000 statenent is not an exception to hearsay
envi si oned by Section 90.803(23), Florida Statutes.

The vi deo-taped statenent given by B.H on August 3, 2000,
did not constitute an out-of-hearing statenent nade by a child
victimin describing an act of child abuse. The August 3, 2000
statenent by B.H is not countenanced by Section 90.803(23),
Florida Statutes, as an exception to hearsay.

COPI ES FURNI SHED

Lucy Goddard, Esquire
Departnent of Children
and Fam |y Services
Post O fice Box 390, Mail Sort 3
Gai nesville, Florida 32602-0390

Merrill C. Tunsil, Esquire
Post O fice Box 2113
Lake City, Florida 32056

Virginia A Daire, Agency Cerk
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counse
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
wll issue the final order in this case.
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